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Proposed Data Act

1. BACKGROUND AND KEY POINTS

In its Proposal for a Regulation on harmonised rules on fair access to and use of data (Data Act),* the
Commission, in Chapter V, proposed mandatory rules on making data available to public sector bodies
(PSBs) and Union institutions, agencies or bodies based on exceptional need. Chapter V aims to
provide data held by private enterprises to PSBs in situations where there is an exceptional data need
(such as emergencies).?

Looking at the evolution of the provisions, it has been a long way from the first considerations to the
much-discussed legislative proposal of the Commission. The idea of systematically allowing public
sector bodies to access privately held data for enabling or improving the fulfillment of the public task
originally stems from public-private cooperations in developing countries where the state was lacking
the capability to collect and provide the needed data. In 2016, the French ‘Loi Lemaire’® introduced
some specific provisions on ‘B2G data sharing’, which inspired the European Commission to follow
suit.* The drafting of Chapter V of the Data Act was also considerably influenced by a high-level expert
group report® that was published in January 2020.

The underlying idea of ‘B2G data sharing’ is that private companies have large stocks of data which
can be used for the common good. The technical developments and the liberalisation of sectors in the
last three decades have led to a noticeable shift of data power — the state is no longer the largest
collector and processor of data, private companies are.® Therefore, public sector bodies could benefit
from this privately held data if they can access and use it for specific public purposes.

However, empowering the state to access privately held data comes with risks and reservations,
which highly politicises this issue. First, the Snowden revelations have called into question the trust in
the state’s integrity regarding the use of privately held data.” While certainly much good can be done
with the data, there is a permanent risk of abuse of state power, which leads to a general caveat:
empowering the state to access privately held data is subject to the condition that the interests of
data holders and data subjects are sufficiently safeguarded, and that abuse is effectively prevented.
Second, from an economic perspective, Chapter V raises fundamental questions on the incentives to

This paper provides a significantly extended, refined and updated view, which the author has previously expressed in the Position
Statement of the Max Planck Institute for Innovation and Competition of 25 May 2022 on the Commission’s Proposal of 23 February
2022 for a Regulation on harmonised rules on fair access to and use of data (Data Act).

! Proposal of the Commission of 23 February 2022 for a Regulation of the European Parliament and of the Council on harmonised rules on
fair access to and use of data (Data Act), COM(2022) 68 final. See also the accompanying Commission Staff Working Document — Impact
Assessment Report, SWD(2022) 34 final.

2 See COM(2022) 68 final, p. 3.

3 See provisions on data of general interest (‘données d’intérét général’) under arts 17-24 LOI n° 2016-1321 pour une République
numérique of 7 October 2016.

4 See also Alberto Alemanno, ‘Big Data for Good: Unlocking Privately-Held Data to the Benefit of the Many’ (2018) 9 European Journal of
Risk Regulation 183, 187; for more specific academic discussions on the subject matter Teresa Scassa, ‘Sharing Data in the Platform
Economy: A Public Interest Argument For Access to Platform Data’ (2017) 50 UBC Law Review 1017; Niva Elkin-Koren and Michal Gal,
‘The Chilling Effect of Governance-by-Data on Data Markets’ (2019) 86 University of Chicago Law Review 403.

5 European Commission (ed), Towards a European strategy on business-to-government data sharing for public interest: Final report
prepared by the High-Level Expert Group on Business-to-Government Data Sharing (EU 2020) 28.

6 See Jennifer Shkabatur, ‘The Global Commons of Data’ (2019) 22 Stan. Tech. L. Rev. 354, 357.

7 For the background see Heiko Richter, The law and policy of government access to private sector data (‘B2G data sharing’), in German
Ministry of Justice and Consumer Protection and Max Planck Institute for Innovation and Competition (eds), Data Access, Consumer
Interests and Public Welfare (Nomos: Baden-Baden 2021) 529, 531-534.
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collect, process, store, and analyse data sets, and to what extent privately collected data can still be
monetised and marketed if businesses are exposed to mandatory access by the state. Therefore, the
provisions must also account for the incentives of businesses to create and collect data when
delineating the limits and modalities of state access to private data.

Against this background, this paper generally supports the general idea of stipulating duties for
private businesses to share their data with the state for public purposes, however, it should be
treated with great caution. In particular, the Commission’s proposal needs additional thought, public
discussion, and improvement, which this report aims to foster. The report analyses the proposal and
closes with policy recommendations suggesting that Chapter V of the proposed Data Act should more
clearly delineate the scope of B2G data sharing, which in turn determines pre-emption of national
legislation in this area, by strictly limiting it to situations of ad hoc data access. The report also
addresses the effectiveness of the proposed procedure, which appears questionable, especially
regarding public emergencies. Compensation should be limited to cost recovery which has to be
specified in detail with regard to its components (see 2.5). Moreover, the proposal falls short of
integrating the existing legal regimes for public sector information (Data Governance Act® and OD PSI
Directive®) and coherently accounting for private rights and interests.

The addressed issues (scope, subsidiarity, compensation, re-use, request and dispute settlement
procedure, and the interface with private rights) are considerably interconnected. Therefore, this
report takes a holistic view, considering each of them as different levers to appropriately balance the
involved interests, while providing a legal framework that can effectively reach the regulatory goal.

8 Regulation (EU) 2022/868 of the European Parliament and of the Council of 30 May 2022 on European data governance and amending
Regulation (EU) 2018/1724, [2022] OJ L 152/1 (Data Governance Act — DGA).

9 Directive (EU) 2019/1024 of the European Parliament and of the Council of 20 June 2019 on open data and the re-use of public sector
information, [2019] OJ L 172/56 (OD PSI Directive).
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2. CRITICAL REVIEW OF CHAPTER V

2.1 Scope, Preemption, and Subsidiarity
2.1.1 The ‘exceptional need to use data’ (Article 15)

The Data Act introduces a horizontal legal framework, given that the reference point for providing
access is not related to specific data or sectoral purposes, but to the circumstances under which PSBs
should be entitled to request data from private data holders. Within this horizontal legal framework,
there is ample room for further improvement and specification.

The legal basis in the context of public emergency according to Article 15(a) and (b)'° appears
straightforward.!* However, there is no clear justification for Article 14(2) to exclude small and micro
enterprises from the scope of the Regulation. Public interest must prevail in case of an exceptional
need for data in cases of public emergency according to Article 15(a). Therefore, the exclusion of
micro and small enterprises according to Article 14(2) should be eliminated with regard to cases
covered by Article 15(a). In case the existence of such entities is endangered by the request (Recital
56), a more differentiated compensation mechanism can be introduced to mitigate negative effects
on such enterprises (see below 2.5).

In contrast, Article 15(c) is ambiguous and needs further consideration. This article provides a general
legal basis for data access requests beyond public emergencies and follows a different reasoning than
the one presented above. Article 15(c) is equally based on the idea of the ‘exceptional need to use
data’,’? rendering the interpretation of this notion decisive for the application of Chapter V.23
However, Article 15(c) is not related to emergencies, but requires that the lack of available data
prevents the PSB from fulfilling its tasks.} It remains unclear how strictly this criterion is to be
understood, not least because Recital 58 speaks of ‘[preventing] it from effectively fulfilling a specific
task’.’ Thus, it is unclear whether it should be necessary that the data access enables the PSB to fulfil
the public task, or it should be sufficient that the data access would simply improve the effectiveness
of fulfilling the public task (which arguably is also true for minor increases). Indeed, the word
‘prevents’ in Article 15(c) should be interpreted strictly. Otherwise, the provisions of Chapter V could
hinder future data access legislation that would systematically improve the effectiveness of fulfilling
the public task, especially when considering potential pre-emption of national legislation. This view is
supported by the Impact Assessment Report, which regards the fact that the need for data cannot be
easily foreseen in advance and that the use of the data is a necessary condition for a PSB to fulfil its
statutory task as characteristic of the exceptional data need.'® Therefore, the additional requirements
of Article 15(c)(1) and (2) must be interpreted in this light. To eliminate doubts, the EU legislature
should delete the word ‘effectively’ from Recital 58, while ‘prevent’ should be understood as

10 All Articles and Recital refer — if not indicated otherwise — to the Data Act Proposal.
11See also Art 2(10) as well as the definition mentioned in SWD(2022) 34 final, p 158.
12See also SWD(2022) 34 final, p 158.

B1bid.

14See also SWD(2022) 34 final, p 34.

15Emphasis added.

16See SWD(2022) 34 final, p 13.
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significantly increasing the effectiveness of fulfilling the specific task, considering the ad hoc nature
of the data request.

Article 15(c)(1) also requires that the PSB be unable to obtain such data by alternative means.?” From
an economic perspective, this principle is important because it can incentivise businesses to make
data available beforehand and systematically. According to this subsidiarity principle, mandatory
access is a means of last resort in non-emergency cases. Examples of such non-emergency cases are
manyfold, such as access to insurance or vehicle data to enhance the planning of the local mobility
infrastructure, access to data of accommodation booking platforms to advance urban housing
planning, or access to consumption data of energy suppliers to advance policy concepts to foster the
green transition. As a matter of principle, PSBs have to make an attempt to acquire the data by other
means first. In practice, however, it remains unclear what efforts PSBs have to make. The general
threshold appears high, but not too high, as the Impact Assessment Report states that ‘difficulties
must be justified by objective reasons that make it impossible or very difficult to buy data on the
market’.2® In this light, all alternative means of getting the data as listed in Article 15(c)(1) have to be
considered.

‘Purchasing the data on the market at market rates’ implies that the data is actually offered to the
public. At the same time, the PSB should be required to have taken reasonable efforts to enquire
into the market, and this should be clarified in Recital 58. It should not, however, be required to
individually negotiate with potential data providers if they have not offered the needed data before.
If the data is available for purchase, then the question remains how to determine the ‘market rate’.
Often a given dataset will constitute the only access point to the required information, which would
mean the required data is single-source and therefore prone to monopoly pricing. To determine
whether the price matches market rates, Recital 58 should declare that average cost pricing (which
can account for the fixed costs on top of the marginal costs) can be taken as the relevant benchmark,
as this comes closest to the competitive ‘as if’ price. ‘Relying on existing obligations to make data
available’ implies that even if obligations to make the data available existed, access based on such
obligations would come too late or prove inefficient. In that case, Article 15 provides a means to
request ad hoc access.

In any case, Article 15(c)(1) requires that ‘the adoption of new legislative measures cannot ensure
the timely availability of the data’. This criterion is vague as it does not say anything about the
perspectives of such legislation or whether legislative measures already have to be initiated. The
criterion appears to be motivated by the Commission’s belief that much of B2G data sharing is not
likely to be addressed to a sufficient degree by legislative means in the future.'® This logic, however,
can lead to a deadlock: If Member States do not enact legislation, and if exactly this inactivity is a
prerequisite for the legitimacy of requests under Article 15(c)(1), while at the same time, Member
States are pre-empted from implementing future legislation (see below 2.1.2), this insufficient status
of the legal framework will be perpetuated. The legislature should prevent this deadlock and also

7See SWD(2022) 34 final, p 34.
18See SWD(2022) 34 final, p 158.
19See SWD(2022) 34 final, p 13.
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consider the pre-emptive effect of Chapter V on national legislation when discussing solutions (see
below 2.1.3).

Article 15(c)(2) sets out an alternative requirement to Article 15(c)(1), which is highly questionable.
Essentially, Article 15(c)(2) would allow the PSB to request data access under Chapter V even if it could
actually obtain the data by other means. The precondition is that obtaining the data according to
Chapter V ‘would substantially reduce the administrative burden for data holders or other
enterprises’. This criterion, however, is conceptually flawed. The Impact Assessment Report explains
that there is an exceptional need for data where ‘the different way of collecting the data would lead
to substantial reduction of administrative burden for companies, replacing existing reporting
obligations’.?° However, this requirement contradicts Article 15(c), first sentence, according to which
a lack of data prevents the PSB from fulfilling its public task. It seems Article 15(c)(2) is rather meant
to increase the effectiveness of the means for fulfilling the public task and therefore comes close to
reporting obligations (for instance, to statistical offices), which Chapter V should actually not affect
according to Article 16(1). Moreover, the suggested request procedure (Articles 17, 18) is not suitable
forit. Requests based on Article 15(c)(2) could at best be issued only once, if one takes the ‘exceptional
need’ criterion seriously, while it cannot provide a legal basis for regular and permanent data access.
This would run against the nature of ad hoc data access. In sum, we recommend that the legislature
delete Article 15(c)(2).

2.1.2 Subsidiarity and pre-emption (Article 16)

A crucial question concerns the proposal’s understanding of subsidiarity and the pre-emptive effect
on national legislation, specifically, to what extent Member States can impose legislation that would
derogate from the provisions in Chapter V. At first glance, Article 15 extends the rights of PSBs vis-a-
vis private data holders, so that the Proposal could be considered as being in their interest. However,
depending on its pre-empting effect with regard to national legislation, the Proposal might also take
away considerable legislative flexibility from the Member States in the future. This could run against
the interests of the Member States in adopting sectoral regulation or even relaxing the requirements
of Chapter V to safeguard the interests of businesses, for instance.

The draft is ambiguous: to be applicable, Article 15(c)(1) requires that ‘new legislative measures
cannot ensure the timely availability of the data’. This means that the lack of national legislation is a
requirement to trigger Article 15(c)(1). It indicates that national legislation (often sectoral) is actually
wanted in this regard and held as legitimate. However, what contradicts this logic is the pre-emption
clause found in Article 40, according to which Chapter V would derogate any national legislation in
place that would allow for data access on exceptional basis (meaning that falls within the scope of
Chapter V). In other words: if a Member State enacts national legislation that empowers data access
on an exceptional basis, Article 40 would derogate such legislation and hold Chapter V generally
applicable; but, at the same time, the condition of Article 15(c)(1) is not met, due to the existence of

20See SWD(2022) 34 final, p 34.
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national legislation. To break up this contradictory relationship, delineating the scope of Chapter V is
crucial but not self-evident — it requires a contextual and more systemic view.

To determine the scope of pre-emption, it is decisive to establish whether Chapter V only regulates
ad hoc data access and not constellations of regular B2G data access.? The title of Article 15 supports
this view: ‘exceptional need’ expresses that it is not about regular situations.?? Chapter V also aims to
reduce the duplication of similar requests to data holders, which is typical in ad hoc data access
situations.”> Moreover, the request mechanism under Articles 17 and 18 is designed as a one-off
request mechanism and is not suitable for multiple requests that amount to a permanent and regular
data transfer.

Regular means of obtaining data should therefore fall outside the scope of Chapter V. Such regular
means are ‘existing reporting or compliance obligations in sectoral legislation that establish ongoing
or recurring data exchange mechanism between public institutions and the private sector.””* Such
regular access regimes are motivated by needs of non-exceptional nature, that is where the range of
data holders is known and where data use can take place on a regular basis (Recital 59). Ultimately,
this explains why the Regulation should be ‘without prejudice to Union and national legislation
obliging companies to share data in other situations and for other purposes (such as reporting or
monitoring regulatory compliance)’.? Article 16(1) reflects this and therefore confirms the ad hoc
quality of the proposed Chapter V, which should not affect ‘reporting, complying with information
requests, or demonstrating or verifying compliance with legal obligations’.?® The exceptions of Article
16(2)% also support this interpretation as they exempt requests for some ad hoc purposes. The
Commission argues that, in these cases, obligations for private entities to provide data access to PSBs
already exist or will exist.?® So in the listed areas, there cannot be pre-emption by Chapter V, allowing
Member States to remain free to regulate ad hoc data access (see also Article 1(4)). E contrario,
Chapter V can serve as a legal basis for all other purposes when it comes to ad hoc access and it pre-
empts Member States from imposing respective legislation.

As a consequence, Chapter V, as it stands, does not provide a legal basis for regular B2G data access,
but only for data access on an ad hoc basis. Arguably, it can be challenging to draw the line between
ad hoc and regular data access, such as when looking at the problem of repeated requests under
Article 17 concerning the same data. If Chapter V enabled such requests, this would take away
pressure from Member States to systematically enact desirable sectoral legislation for regular B2G
data transfers. Accordingly, the envisaged pre-emption of national law would then reach too far and
perpetuate the current, unsatisfactory legal situation. As pre-emption should not prevent sectoral
rules for continuous access (such as in the mobility or housing sector), it must be limited to ad hoc

21This is explicitly stated in SWD(2022) 34 final, p 34.
22See also SWD(2022) 34 final, p 34.

2See SWD(2022) 34 final, p 19.

24See SWD(2022) 34 final, p 158.

25See SWD(2022) 34 final, p 34.

26See SWD(2022) 34 final, p 34.

27See also Recital 60.

28See SWD(2022) 34 final, p 159.
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access, which needs to be interpreted narrowly. One exception to ad hoc access in sectoral legislation
concerns specific conditions on compensation, which the Member States are free to define, provided
that they do not exceed the limits set by the Proposal (for instance, the free-of-charge provision).?

However, as this is envisaging a limitation on pre-emption, the law should address this more explicitly.

2.1.3 Possible avenues for legislation

Against the background of the vague/inconsistent scope, the principle of subsidiarity and the effect or
pre-emption, the EU legislature should consider the following options:

Option 1: Procedural solution

The restrained solution would be that Article 15 itself does not stipulate a legal basis (empowerment
clause) for access to data, but that it requires another legal basis (stemming from Union or Member
State laws) that mandates data access. The function of Chapter V would then be reduced to an EU-
wide harmonisation (minimum standard) of the procedure. One could also think about a split: Article
15 could provide legal empowerment for data access in emergency situations, while in all other cases,
it would require another legal basis and harmonise the request procedure.

Option 2: Narrow/centralised empowerment solution

A narrow/centralised solution that would actually directly empower PSB to request access to data
is that Article 15(c)(1) would only concern ad hoc access and stipulate a full derogation of national
rules as already done in Article 40. This appears only advisable if ‘ad hoc access’ is clearly and
narrowly defined. In that case, the legislature should delete the requirement of a lack of national
legislative measures in Article 15(c)(1). In addition, Article 16(1) should add: ‘This Chapter only
regulates ad hoc data access and ...”; while ‘ad hoc access’ should be properly defined in Article 2.
To increase legal certainty, a presumption regarding the maximum duration and/or
number/frequency of repeated similar requests should be included.

Option 3: Decentralised empowerment solution

A decentralised solution of empowerment would emphasise the principle of subsidiarity and
incentivise Member States for more complementary legislation with regard to B2G data sharing.
According to this solution, Chapter V would explicitly allow the Member States (meaning leave the
competence to them) to regulate ad hoc access. But this would be made dependent on whether they
implement legislation on continuous data access (meaning data access rules beyond ad hoc
situations). Such a rule could actually incentivise/nudge Member States to enact more desired B2G
data legislation on regular/continuous access. However, a more explicit definition of and a distinction
between ad hoc access and regular access must be included in the law as a prerequisite.

Option 4: Extended/hybrid solution

Finally, a hybrid solution could be implemented. According to this approach, Article 15(c)(1) would not
be limited to cases of ad hoc access, but it would extend to systematic/continuous access. However,
this would be limited to particular areas/purposes. To achieve legal certainty, this could be done by

Bbid.
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including additional empowerment of the Commission to enact delegated acts to designate areas
(health, environmental protection, mobility planning, and so on) and harmonise procedures and
conditions for access. These acts would have to relate to or modify the request rules of Articles 17 and
18 (which we would have to modify for this purpose as well), so that it would still be horizontal
legislation. This proposal resembles the regulatory technique of the provision of High Value Datasets
under Article 14 of the OD PSI Directive.

When comparing the options, options 3 and 4 would have a considerably larger impact on data
sharing, as they would broaden the scope as compared to the Commission’s proposal. However, they
would also require the legislature to significantly strengthen the safeguards to protect the legitimate
interests of businesses while at the same time, these solutions would need considerable conceptual
re-thinking and refinement. On the other side of the spectrum, the merely procedural option 1 would
significantly water down the Commission’s proposal and might have a chilling effect on national
legislators to enact B2G legislation (which would also not allow for cross-border access), so that it
would ultimately raise the question what the benefit of Chapter V would be at all. Therefore, option
2 appears like the most reasonable and viable avenue for the legislature at the given time — keeping
the scope rather narrow, while at the same time providing more than just procedural
harmonisation, something that could make a tangible impact. At the same time, a more restrictive
definition that imposes clear boundaries to the scope of application has functional advantages. It
allows safeguards to be strong and effective, and to more coherently justify the rules on
compensation and the treatment of small and micro enterprises (see below 2.5). Option 2 also
enables the legislature to extend legislation towards options 3 or 4 at a later stage, once substantial
experiences with B2G ad hoc access based on Chapter V have been made and evaluated. Not least
in this regard, starting with a rather narrow scope while keeping the perspective of broadening it in
the future appears reasonable.

2.1.4 The relationship with voluntary data sharing agreements

Regardless of the option to be followed, it is important to stress that the proposed Regulation neither
applies to nor prohibits voluntary agreements that consider the exchange of data between private
and public entities (Recital 59), even within the scope of the Regulation. The operational part of the
Data Act should state this more explicitly. In fact, a large deal of B2G data sharing is and has always
been based on voluntary agreements. When introducing an obligation to grant access to data, one
needs to carefully consider how this affects the businesses’ eagerness to share data in the future on a
voluntary/contractual basis — not least to avoid that B2G data sharing decreases because of
disincentivising agreements and including circumvention clauses.

Therefore, the legislature should include a new provision in the form of an Article 16(3), according
to which the Regulation leaves voluntary data-sharing agreements between PSBs and private data
holders unaffected as long as such agreements do not explicitly rule out the application of the rules
under Chapter V. At the same time, Article 16(3) should declare such clauses void ex lege. The title
of Article 16 should also be amended accordingly (‘Relationship with data sharing agreements and
other obligations ...").

12
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2.2 Request for Data to be Made Available and Compliance
(Articles 17 and 18)

The Proposal takes transparency and proportionality as guiding principles for the proposed data
request mechanism in Articles 17 and 18 (see also Recital 61), which is to be welcomed. To ensure
transparency, Article 17(2)(f) obliges PSBs to make all requests publicly available online without undue
delay. However, Article 31(3)(g), which designates competent authorities and tasks, is narrower as it
only concerns the online public availability of requests in case of public emergencies. In order to
maximise transparency, Article 31(3)(g) should cover all requests and therefore be changed to ‘in
case of exceptional need to use data’.

Nevertheless, the Proposal does not solve a factual challenge that PSBs face: According to Article
17(1)(a), it is necessary that PSBs specify the required data in their request. Often, however, PSBs do
not know exactly what data private entities hold. If the request is not framed precisely, the data holder
may legitimately decline the request due to an ‘unavailability’ of the requested data pursuant to
Article 18(2)(a). Therefore, a systemic information asymmetry can hamper the effectiveness of the
proposed data access right. The legislature could consider two options to address this concern. One
would be to provide the PSBs with a more differentiated access right according to a three-step logic:
(1) right to access information about the available datasets; (2) access to (sample) datasets for
assessing their usefulness with regard to fulfilling the desired purpose; and (3) access to datasets for
using them in accordance with the purpose.3® However, since this may lead to additional efforts of the
data holder and might cause problematic delays, it is sensible to at least require ‘best efforts’ on the
part of the data holders to provide information about available datasets and ultimately provide data
that are best suited to fulfil the public interest purpose. In any case, data holders should not be able
to decline a request too easily on the grounds of data unavailability.

Article 18(3) implements the ‘once-only principle’,** which aims to avoid burdening companies with

multiple requests.3? This principle obliges PSBs to keep track of and publish data requests (Article
17(2)(f)) and to destroy the data when no longer needed (Article 19(1)(f)), and it may also incentivise
a better cross-border coordination between PSBs. The ‘once-only principle’ is however limited to
situations of public emergency (Article 18(3) and (4)) — and, particularly in this context, the design of
the proposed procedure can be counterproductive. As it stands, the proposed rules allow the data
holder to legitimately decline the request (and therefore effectively prevent the PSB from obtaining
the desired data) not only (a) if the PSB that made the first request forgot to notify the data holder of
the destruction of the data, but also (b) if this PSB is no longer in possession of the data, or (c) if it
cannot provide the data in a timely manner to the PSB in exceptional need. In case of emergency, the
public interest in effectively responding to the emergency should prevail — at least in cases (b) and (c).
Hence, the legislature could consider applying the ‘once-only principle’ only to exceptional cases of

30See Heiko Richter, The law and policy of government access to private sector data (‘B2G data sharing’), in German Ministry of Justice and
Consumer Protection and Max Planck Institute for Innovation and Competition (eds), Data Access, Consumer Interests and Public
Welfare (Nomos: Baden-Baden 2021) 529, 547.

31See SWD(2022) 34 final, p 160.

32|bid.

13



Access to Private Sector Data for the Common Good: A Critial Review of Chapter V of the
Proposed Data Act

need for data under Article 15(1)(b) and (c) but not Article 15(1)(a). Arguably, however, the practical
relevance may become limited as the requests then covered are probably less likely to serve exactly
the same purpose in multiple cases. A preferable alternative solution would consist in providing for a
‘backdoor’ provision in Article 18(4), according to which the data holder still has an obligation to
make the data available if the requesting PSB — after making reasonable efforts** — cannot obtain
the data from PSBs that made previous requests.

As for the procedure on challenging requests, Article 18(6) refers to Article 31. However, Articles 31-
34 do not further specify the procedure (deadlines or interim decisions, for instance). This appears
particularly insufficient in case of public emergency: While Article 18(2) recognises the urgency by
shortening the period for declining or seeking modification of the request, it remains entirely unclear
and therefore left to the Member States to decide what happens if the data holder declines the
request and the PSB wants to challenge it. Therefore, it is important that the enforcement provisions
of Chapter IX install a more specific procedure on challenging requests and redress. Moreover,
Article 17(2)(e) should require the PSB to include a reference to the means of redress where the
applicant wishes to challenge the request (see, for example, Article 4(4) OD PSI Directive).

2.3 Pupose Limitation and Re-use (Articles 17 and 19)

As a key provision, Article 17(3) prohibits the PSB from making obtained data available for re-use under
the OD PSI Directive. This prohibition seeks to safeguard the interests of the data holders — if they are
obliged to share their data with PSBs, this data should not be re-used by third parties for other
purposes (except for the rather narrow cases mentioned in Article 21). However, as regards the use
and re-use of the obtained data in question, the proposal falls far short in safeguarding the interests
of the data holders while at the same time, it fails to unleash the potential for data-related societal
benefits.

Article 17(3) does not effectively protect the legitimate interests of the data holders for two reasons.
Firstly, the provision does not rule out the application of Articles 3-8 DGA, which regulate the re-use
of public sector data that is protected by private rights (trade secrecy, personal data, intellectual
property). Secondly, the provision would not prevent the accessibility of data under legislation of the
Union or the Member States. This is because the OD PSI Directive does not provide access to data, but
only regulates re-use of data. For access to data, national rules (such as access to information regimes)
or sectoral EU or national legislation ( access to environmental or geographic information, for instance)
are key. But the Proposal does not affect, let alone exclude, access of third parties to data that a PSB
has obtained under Chapter V under such access regimes. This is surprising because it appears that
this is exactly what the Proposal ultimately aims to avoid in order to duly safeguard the interests of
the data holders. This regulatory intention is reflected in Art. 17(4), which allows only privileged access
for third parties in case of outsourcing under the condition that the third party meets the obligations
and safeguards outlined in Art. 19.

33This would also have to consider the urgency of the request.
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At the same time, the proposal does not duly take into account the potential for data-related societal
benefits through re-use. Chapter V data access enlarges the pool of public sector data, so that rules
on access to and re-use of public sector information can potentially apply. This means that the OD PSI
Directive could be applicable, which regulates re-use of generally accessible public sector information
(PSI), following the premise that wide and non-discriminatory re-use of data is favourable, because it
can create additional economic and societal value. Against this background, there is no convincing
justification for this per se prohibition. Recital 62 still aims to explain this by stating that the data ‘may
be commercially sensitive’. However, such sensitive data only amounts to a portion of all data shared
under the Regulation and would be excluded from the scope of application of the OD PSI Directive
anyway.3

Therefore, the legislature should re-consider the Proposal’s handling of accessibility and re-use of
the data. Due to the potential positive externalities of data re-use, the PSB should be able to make
the obtained data available under the OD PSI Directive as long as legitimate interests of businesses as
data holders are not negatively affected.?® Therefore, the proposed Regulation should reconcile the
involved interests by ultimately leaving the decision of access and re-use to the businesses. This
translates into the following proposal of a consent-based solution, according to which there is no
conflict if the data holder agrees with access and re-use. Therefore, the law should at least provide
for the possibility of consent of the data holder and provide three options: (1) accessibility of the
data and re-use under the OD PSI Directive and the DGA; (2) restricted accessibility of the data and
re-use only under the DGA; (3) no accessibility and re-usability. It remains to be seen whether
companies have sufficient incentives (positive public image, data altruism, and so on) to choose the
re-use-friendly options. But at least the law should enable (and even nudge) them to do so.

When providing the data according to Article 18, the data holder should be obliged to choose one of
these options. As an opt-out solution, the data holder has the possibility to object to the re-use
without the need for justification. In case personal data is affected, an opt-in mechanism is
necessary. This consent-based solution is already reflected in Recital 65, which states that the data
holder who made the data available can expressly agree for the data to be used for other than the
requested purposes — but surprisingly, the Regulation does not echo this possibility in the provided
request mechanism. Thus, the consent-based solution would require to: first, delete Article 17(3);
second, add a paragraph in Article 18, which provides the data holder with the three options to
decide on accessibility and re-use of the data as stated above; and third, provide a possibility to
waive the PSB’s obligation to destroy the data according to Article 19(1)(c).

2.4 Use for Research and Statistical Purpose (Article 21)

Article 21 allows the use of the obtained data for scientific research or analytics and the compilation
of official statistics. However, the research must be compatible with the purpose for which the data
was originally requested, and there may be grey zones (for instance, as regards the questions of

34See Art 1(2)(c) OD PSI Directive.

35See Heiko Richter, The law and policy of government access to private sector data (‘B2G data sharing’), in German Ministry of Justice and
Consumer Protection and Max Planck Institute for Innovation and Competition (eds), Data Access, Consumer Interests and Public
Welfare (Nomos: Baden-Baden 2021) 529, 554.
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whether the research has to be related to addressing the concrete emergency or whether the data
can be used for general research on emergency prevention).3® Article 21 appears overly narrow when
it comes to the legitimate research purposes, not least because scientific research is an open-ended
process. Regarding Article 21, the legislature should consider whether there are reasonable means
to broaden the purpose or install a more flexible regime while safeguarding the interests of the data
holder. In fact, the legislature has already installed a mechanism in Articles 3-8 DGA that carefully
balances such involved interests. The text should consider potential benefits of systematically
referring to the DGA or at least borrowing from its concepts, crucially because Article 21 remains silent
on conditions, non-exclusivity, technical and legal safeguards (except for Article 21(3)), and so on —all
aspects which the DGA explicitly addresses.

However, it must be acknowledged that from a realistic policy standpoint framing an adequate legal
framework for data access to the benefit of research organisations appears as a complex challenge
where legislative conceptualisation is only in the early stages. In order to do so, multiple interests
must be considered, definitions have to be clarified (research organisation, research purpose, how to
deal with public-private partnerships, the safeguards for the interests of data holders), while also
accounting for the specificities of the distinct research systems of the Member States. Given the
current stage, duly conceptualising privileged access for research organisations appears to
overburden the policy discussion on Chapter V. Therefore, the legislature should take separate
initiative at a later stage with regard to data access that reaches beyond the rare cases covered by
Art. 15(a) — not the least to already consider whether access under Chapter V proves to take place
effectively.

2.5 Compensation (Article 20)

It is to be supported that Article 20(1) obliges data holders to make data available free of charge in
case of public emergency (see also Recital 67). As this report has argued that micro and small
enterprises should be included in the scope of the Regulation in case of public emergencies covered
by Article 15(a) (see above), the legislature should consider providing compensation to them if the
data access request would endanger their existence (implicitly presuming that a single request
might considerably affect the operations of micro and small entities). To avoid endangering their
existence, Article 20 should also oblige public sector bodies to a lump-sum payment, or an upfront
payment of the compensation, based on a rough estimate of the costs. The difference is to be made
up after the provision of the data has terminated.

In other cases of exceptional need for data, Article 20(2) provides for compensation of the costs
incurred to comply with the request, including the costs for pseudonymisation. This includes the
marginal costs of a request (which can be compared to Article 6(1) OD PSI Directive). In addition,
Article 20(2) allows for a ‘reasonable margin’ to be charged. This, however, is problematic. First, it
remains unclear how to calculate the reasonable margin as required in Article 20(2). The provision
already implies that this should be calculated based on a cost-based and not on a benefit-based

36See also Recital 68.
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approach.?” For the sake of legal certainty, the cost-based approach as a reference point for calculating
the reasonable margin should then be made more explicit in Recital 67 — it can be compared to Article
6(4) OD PSI Directive, which allows to include the cost of the data “collection, production,
reproduction, dissemination, and data storage, together with a reasonable return on investment”.
Second, as the scope of the access right is limited to ad hoc situations, it is unlikely that access requests
would negatively affect the data holders’ ability to collect/create the data,*® which could justify a full-
cost-recovery approach such as a ‘reasonable margin’. Moreover, margins are unlikely to create
incentives for the businesses “to have such data ready”, due to the unforeseeability of requests given
the ad hoc logic of the exceptional data need according to Chapter V. Third and last, compensation
under Article 20(2) relates to cases where the PSB cannot obtain the data on the market at market
rates (Article 15(c)(1)). If the data holder has decided not to provide the data on the market, there is
no economic justification for why mandatory sharing should reward the data holder by providing a
reasonable margin. Conversely, such mandated margin could disincentivise data holders from
providing their data through market mechanisms, which the Commission’s data policies actually seek
to foster. Therefore, while compensation of marginal cost occurring because of the request appears
justified, the possibility to charge a reasonable margin under Article 20(2) should be deleted.

2.6 Interface with Private Rights and Interests
2.6.1 Personal data

Deciding to what extent Chapter V also covers personal data requires the legislature to make a trade-
off. This trade-off depends on how one assesses the specific risks that data access under Chapter V
would pose for individuals’ informational self-determination. The answer to this question also
depends on the actual effectiveness of investigations and enforcement regarding violations of data
protection laws. However, this question goes beyond what this analysis can provide.

If the legislature follows the Commission’s proposal, in which Chapter V also covers personal data, the
provisions should be made more precise regarding the relationship to personal data protection. Article
1(3) states that the Regulation leaves the application of data protection law unaffected. But what this
means depends on the specific case and context. In particular, Article 18(5) requires data holders to
take reasonable efforts to pseudonymise the data if such data are needed. An extension of this
obligation to anonymisation is also implied in Recital 64.3 Therefore anonymisation should be
explicitly mentioned in Article 18(5) as well. At the same time, Chapter V should explicitly ban efforts
of PSBs and other data recipients to “re-identify” anonymised data, or to link datasets with the
purpose of re-identification.

37See Heiko Richter, The law and policy of government access to private sector data (‘B2G data sharing’), in German Ministry of Justice and
Consumer Protection and Max Planck Institute for Innovation and Competition (eds), Data Access, Consumer Interests and Public
Welfare (Nomos: Baden-Baden 2021) 529, 549;

38See Heiko Richter, The law and policy of government access to private sector data (‘B2G data sharing’), in German Ministry of Justice and
Consumer Protection and Max Planck Institute for Innovation and Competition (eds), Data Access, Consumer Interests and Public
Welfare (Nomos: Baden-Baden 2021) 529, 549.

39%Where anonymisation proves insufficient, Recital 64 requires pseudonymisation.
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Conversely, the provision on compensation only mentions compensation for anonymisation, while
there are no reasons to exclude the compensation for pseudonymisation. Hence, Article 20(2) should
equally provide compensation for pseudonymisation. As anonymisation and pseudonymisation
constitute data processing under Article 4(2) GDPR, they must be lawful according to Article 6(1) and
(2) GDPR. For this purpose, the legislature should clarify (in Recital 64, for example) that Article 18(5)
itself provides a legal basis for anonymisation and pseudonymisation according to Article 6(1)(c) and
(3)(a) GDPR.

2.6.2 Intellectual property

Chapter V leaves intellectual property unaffected*® with one exception: when it comes to sui generis
database protection, Recital 63 states that ‘data holders should exercise their rights in a way that does
not prevent the PSB and Union institutions, agencies, or bodies from obtaining the data, or from
sharing it, in accordance with this Regulation’. This provision is necessary to enable B2G data sharing,**
and it resembles Article 1(6) OD PSI Directive as well as Article 5(7) DGA. However, due to its
substantive effect to limit the businesses’ exercise of intellectual property rights, a Recital is not
sufficient; the subsidiarity of sui generis database protection in the context of B2G data sharing must
be made explicit in the operational part of the Regulation (included as a new Article 35(2), for
instance). In fact, should the concerned data be the content of a protected database, Chapter V makes
it compulsory for data holders to license the sui generis database right to the requesting PSB. At the
same time, Recital 63 implies that businesses will not be prevented from invoking sui generis
protection for any sharing that is not in accordance with the Regulation and therefore will have some
control over illegitimate (re-)use.

2.6.3 Contractual restrictions with third parties

Chapter V has another blind spot: what about cases in which the data holder is prevented from making
the data accessible to the PSB due to mere contractual restrictions with third parties (and not due to
trade secrecy or intellectual property)? Recital 66 implies that such contracts trump and may
therefore prevent data access under Chapter V per se. Again, such a strict consequence must be
reflected in the operational part of the Regulation (such as by including a new Article 19(3)). In
substance, however, the approach appears questionable: it is hardly justifiable to let contractual
restrictions prevent access per se, not least because Chapter V would allow the PSB to request access
to the data from the original data holder as well. Moreover, such precedence of contract could
incentivise data holders and third parties who supply data to data holders to insert clauses in their
contracts with the aim of derogating access obligations pursuant to Chapter V. To enhance B2G data
sharing, the Regulation should render mere derogation clauses void and include a balancing test for
cases in which contractual restrictions would prevent data access.

40See SWD(2022) 34 final, p 160.

41See Heiko Richter, The law and policy of government access to private sector data (‘B2G data sharing’), in German Ministry of Justice and
Consumer Protection and Max Planck Institute for Innovation and Competition (eds), Data Access, Consumer Interests and Public
Welfare (Nomos: Baden-Baden 2021) 529, 547, 570.
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3. POLICY RECOMMENDATIONS

The following recommendations aim to improve Chapter V of the proposed Data Act. They are based

on a holistic view, which considers the highly interconnected regulatory components of Chapter V

(scope, subsidiarity, compensation, re-use, request, and dispute settlement procedure, the interface

with private rights) as different levers to appropriately balance the involved interests while providing

a legal framework that can effectively reach the regulatory goal.

1. Scope, preemption, and subsidiarity (Article 15 and 16)

1.1.

1.2

1.3.

1.4.

1.5.

1.6.

1.7.

To increase the effectiveness of state action in public emergencies, the exclusion of micro
and small enterprises according to Article 14(2) should be deleted in cases of public
emergency according to Article 15(a). The compensation rules should account for legitimate
interests of micro and small enterprises that are subject to data requests (see
recommendation 5.1).

To clarify and further limit the scope of Article 15(c), the word ‘effectively’ should be deleted
from Recital 58. The word ‘prevent’ in Article 15(c) should be understood as significantly
increasing the effectiveness of fulfilling the specific task, considering the ad hoc nature of the
data request.

To avoid PSBs relying on requests of Chapter V overhastily and preventing competition and
the emergence of data markets, the PSB should be required to have taken reasonable efforts
to enquire into the market before making requests. This should be spelled out more clearly
in Recital 58.

For determining whether the data is available on the market at market rates and to prevent
monopoly pricing in such markets, Recital 58 should declare that average cost pricing (which
can account for the fixed costs on top of the marginal costs) can be taken as the relevant
benchmark.

To limit the scope and to provide legal certainty, it should be clarified that Article 15(c)(1)
only concerns ad hoc access and stipulates a full derogation of national rules as already done
in Article 40. For this purpose, ‘ad hoc access’ has to be clearly and narrowly defined. The
legislature should delete the requirement of a lack of national legislative measures in Article
15(c)(1). In addition, Article 16(1) should add: ‘This Chapter only regulates ad hoc data access

7

and ...’; while ‘ad hoc access’ should be properly defined in Article 2. To increase legal
certainty, a presumption should be included regarding the maximum duration and/or
number/frequency of repeated similar requests.

Article 15(c)(2) should be deleted because it contradicts the rationale of an ‘exceptional’ data
need.

To strengthen private autonomy (that is, voluntary data-sharing), a new provision should be
included as Article 16(3), according to which the Regulation leaves agreements between PSBs
and private data holders unaffected as long as such agreements do not explicitly rule out the
application of the rules under Chapter V. At the same time, Article 16(3) should declare such
clauses void ex lege. The title of Article 16 should be amended accordingly (‘Relationship with

data sharing agreements and other obligations ...").
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2. Requests for data to be made available and compliance (Article 17 and 18)

2.1. In order to increase public transparency on requests based on Chapter V, Article 31(3)(g)
should cover all requests and therefore be changed to ‘in case of exceptional need to use
data’.

2.2. To increase the effectiveness of the request mechanism, Art. 18(2) should require at least
‘best efforts’ on the part of the data holders to provide information about available datasets
and ultimately provide data that are best suited to fulfil the public interest purpose.

2.3. For the same reason, the legislature could consider applying the ‘once-only principle’ only to
exceptional cases of need for data under Article 15(1)(b) and (c) but not Article 15(1)(a).
Alternatively, the legislature could include a provision in Article 18(4), according to which the
data holder still has an obligation to make the data available if the requesting PSB — after
making reasonable efforts — cannot obtain the data from PSBs that made previous requests.

2.4. To strengthen enforcement, Chapter IX should install a more specific procedure on
challenging requests and redress. Moreover, Article 17(2)(e) should require the PSB to
include a reference to the means of redress where the applicant wishes to challenge the
request (such as in Article 4(4) OD PSI Directive).

Purpose limitation and re-use (Article 17 and 19)

3.1. To increase re-usability of data provided under Chapter V, while at the same time
safeguarding the interests and respecting the private autonomy of businesses, Chapter V
should leave the decision of access and re-use of the shared data to the private data holder.
The legislature should implement a consent-based solution, according to which the data
holder may agree with access and re-use. Therefore, Article 17 should at least provide for the
possibility of consent of the data holder and provide three options: (1) accessibility of the
data and re-use under the OD PSI Directive and the DGA; (2) restricted accessibility of the
data and re-use only under the DGA; (3) no accessibility and re-usability. The data holder
should be obliged to choose one of these options. As an opt-out solution, the data holder has
the possibility to object to the re-use without the need for justification. In case personal data
is affected, an opt-in mechanism is necessary.

3.2. Therefore, (1) Article 17(3) should be deleted; (2) a paragraph in Article 18 should be added,
which provides the data holder with the said three options to decide on accessibility and re-
use of the data as stated above; and (3) Article 19 should provide a possibility for the data
holders to waive the PSB’s obligation to destroy the data according to Article 19(1)(c).

Use for research and statistical purposes (Article 21)

4.1. To increase the potential of using the provided data for research, the legislature should
consider whether there are reasonable means to broaden the purpose or install a more
flexible regime, while better safeguarding the interests of the data holder.

4.2. However, given the current stage, duly conceptualising privileged access for research
organisations appears to overburden the policy discussion on Chapter V. Therefore, the
legislature should take separate initiative at a later stage with regard to data access that
reaches beyond the (rare) cases covered by Art. 15(a).
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5. Compensation (Article 20)

5.1.

5.2.

If micro and small enterprises are included in the scope of the Regulation with regard to
public emergencies under Article 15(a), the legislature should consider providing
compensation to them if the data access request would endanger their existence. To prevent
this, Article 20 should also oblige PSBs for upfront payment of the compensation, based on a
cursory estimate of the costs. The difference is to be made up the latest after the provision
of the data has terminated.

In cases other than public emergencies, it is not justified to compensate for more than
marginal costs that occur because of the request. Given the ad hoc nature of Chapter V, the
request mechanism is not designed to subsidise general investments / fixed costs of the data
holders. Also, the compensation regime should not curtail incentives to provide data on the
market (see 1.4). Therefore, the possibility to charge a ‘reasonable margin’ under Article
20(2) should be deleted.

6. Interface with private rights and interests

6.1.

6.2.

6.3.

To increase coherency and provide legal certainty, Article 18(5) should explicitly mention
anonymisation, while Article 20(2) should equally provide compensation for
pseudonymisation. Furthermore, the legislature should clarify (in Recital 64, for instance)
that Article 18(5) itself provides a legal basis for anonymisation and pseudonymisation
according to Article 6(1)(c) and (3)(a) GDPR. Moreover, to safeguard the interests of the
businesses and rights of data subjects, Chapter V should explicitly ban efforts of PSBs and
other data recipients to “re-identify” anonymised data, or to link datasets with the purpose
of re-identification.

To comply with the principle of the reservation of the law, the subsidiarity of sui generis
database protection in the context of B2G data sharing must be made explicit in the
operational part of the Regulation (for example, included as a new Article 35(2)).

In order to prevent data holders from circumventing obligations under Chapter V, the chapter
should render mere derogation clauses (that iscases in which the data holder is prevented
from making the data accessible to the PSB due to mere contractual restrictions) void and
include a balancing test for cases in which contractual restrictions would prevent data access.
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