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Different approach 

to problem solving

• Better decisions

• Less predictable

More autonomous 

decision-making

• Free up time

• Shift in control
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Existing legal framework relevant to AI

Challenges for liability rules raised by AI

Efficient liability rules

Liability of 
producers

Liability of 
operators

Level of EU 
harmonisation
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Ex ante safety

Horizontal

EU

Ex post liability

Sector-specific

National
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LESS PREDICTABLE + SHIFT IN CONTROL

Proof

Defect

Causality

Fault
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Risk-based 

approach

• Principle-based

• Technology-neutral

Multiple trade-offs

• Impact of liability on

incentives to innovate 

& adopt/deploy AI

Incentivise care

by all parties

• (Correlated) risks of 

harm

• Complementary 

efforts
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FAULT-BASED

STRICT LIABILITY

PRESUMPTION

STANDARD OF PROOF

ALL        
AI

HIGH-
RISK AI

SECTOR-
SPECIFIC

MS 
RULES 
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Product

Software

Safety

expectations

Dynamic

products

Defect

Overall

failure rate

Standard of 
proof

Lower vs. 
presumption
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High-risk AI

Sector-
regulation

Un-
regulated

Non high-risk AI

.

MEMBER 
STATES:

Fault-based liability
Fault-based liability

Strict liability
Burden of proof
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